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THE TRADING WITH THE ENEMY ACT. 

The adoption by the courts of a prohibition against trading 
with the enemy apparently preceded any definite conception of 
the policy to be served thereby. The subsequent vacillation in 
theory with corresponding changes in the scope of the restric- 
tions imposed, render the early cases irreconcilable and have had 
considerable effect upon the later law. Eventually the rule 
emerged as an economic weapon to be used in aid of the military, 
aimed, by preventing the accrual of any economic benefit to per- 
sons within enemy territory, to weaken the enemy country econom- 
ically, if possible, and at least to prevent any improvement of 
its position. 1 

l See Kershaw v. Kelsey (1868) 100 Mass. 561. For a short resume of 
the development of this principle, see Huberich, Trading with the Enemy, 28. 

Pursuant to this policy the common law named as "commercial enemies" 
any persons personally resident in^ enemy territory or maintaining a com- 
mercial residence or domicile therein. For a general discussion, see Porter 
v. Freudenberg [1915] 1 K. B. 857. Enemy nationality or citizenship has 
no determinant effect under the common law. The Postilian (1778) Hay 
& M. 245. The San Jose Indiano (1814) 2 Gall. 268, approved (1816) 14 
U. S. 208; see Russell v. Skipwith (Pa. 1814) 6 Binn. 241. The Flamenco 
— The Orduna, 32 T. L. R. 53, is difficult of explanation. The court there 
upheld the confiscation of merchandise belonging to a German subject who 
had been resident in Chile but had left there and acquired no other resi- 
dence, though he had not gone back to Germany. The tone of the decision 
leads to _ the belief that had the German been still resident in Chile, the 
confiscation would not have been upheld. But such a position can only 
comport logically with the actual decision if the latter rests on some pre- 
sumption of residence in the enemy country applied to all subjects of 
that country where they have no other definite place of present residence. 
The desirability of such a presumption is questionable. Correspondingly, 
there is no doubt that a subject of the law-making country is an "enemy", 
in the commercial sense, if resident physically or commercially in enemy 
territory. Wells v. Williams (1697) 1 Lord Raymond 282; Porter v. 
Freudenberg, supra. The Continental Law differs, extending its pro- 
hibitions to all subjects of the enemy country, but is in accord with reference 
to citizens of the law-making country resident in enemy territory. If, as 
is probable, this difference is merely expressive of the general divergence 
of the two systems on the question of basis of jurisdiction, rather than 
the result of any variant underlying policy, the common law rule is certainly 
the more logical. The economic wealth of a country lies in the wealth 
within its territorial boundaries, and in its assets abroad controlled by 
persons within its territory. Economic gain or loss to subjects abroad 
and without commercial connection with the home country would seem 
to affect its economic condition very remotely, if at all. 

The cases are not too clear as to the limits of "residence" and "com- 
mercial domicile". With reference to "residence", it is settled that a 
person living in an enemy country with some degree of permanence is 
an "enemy" Sanderson v. Morgan (1868) 29 N. Y. 231 ; Tingley v. Miiller 
[1917] 2 Ch. 144. The word "enemy" in the sense of a person with whom 
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From April 6, 1917, the date of our entry into the war, until 
October 6, 1917, the common law rules as to trading with the 

it is illegal to trade must be carefully distinguished from the term "alien 
enemy" as generally used. The latter term is used to apply generally to 
subjects of the enemy country, and usually particularly to such subjects 
resident in the law-making country. Whether or . not mere presence in 
the enemy territory, although the person does not "live" there, has the same 
effect is doubtful, although a logical adherence to the policy involved would 
seem to lead to this result. In Tingley v. Miiller, supra, Lord Cozens- 
Hardy, speaking on this subject, says, "Residence implies a certain length 
of time", yet in Stem & Co. v. deWaal (1915) S. A. L. R. Transvaal 60, 
the temporary nature of the residence was disregarded and mere presence 
held sufficient. True, this was in the case of an enemy subject and the 
result, apparently, is influenced by this fact. Logically it should have no 
bearing. In Huberich, Trading with the Enemy, 65, the statement appears 
that persons of non-enemy nationality, transiently within an enemy country, 
are not enemies. No supporting authority is given for this statement. 
Closely analogous to this question is that of the status of prisoners of 
war in enemy countries. A steadfast regard of the underlying policy could 
lead to but one result: that transactions with such persons are illegal. 
The cases, however, apparently tend to a contrary view. See Spain v. 
United States (1869) 5 Court of Claims 598; Foster v. United States 
(1869) 5 Court of Claims 412; The Peterhoff (1866) 72 U. S. 28. See 
also a discussion of this question with reference to the Trading with 
the Enemy Act, infra, footnote 7. On the other hand, actual physical 
presence cannot be necessary. Mere domicile is probably not sufficient, 
see Princess Thurn and Taxis v. Moffitt [1915] 1 Ch. 58, but on 
principle a person "living" in an enemy country and traveling abroad with 
intent to return, surely continues an "enemy". See The Flamenco — The 
Orduna, supra, where enemy character is attached to a German sub- 
ject not in Germany or doing business therein.^ As stated above, the 
case can only rest on a presumption of residence in the country of allegi- 
ance in the case of an enemy subject who has left his residence in a 
neutral country and has not settled elsewhere. The case must further 
hold that actual physical presence in enemy territory is not necessary to 
constitute "residence" therein, within the requirements of the laws against 
trading with the enemy. There are dicta capable of a contrary construction 
in Sanderson v. Morgan, supra, in which it is stated that the incapacity 
of alien enemies to sue "only applies to persons actually present in their 
own country at the time of the war." That this statement should be 
accepted at face value, however, is rendered doubtful by the further remark 
in the same case that "the general allegation that the plaintiff is a resident 
of the State of Florida (enemy territory) and has been for several years, 
is probably sufficient to bring him within the rule." 

"Commercial domicile", or "residence", is even more troublesome of 
definition. It is clear that where a person maintains his principal place 
of business or a branch office or agency in enemy territory, although he 
personally does not live there, business transactions with such a person, 
at least those relating to the business which he carries on in enemy terri- 
ritory, were prohibited. See Huberich, Trading with the Enemy, 59, and 
cases cited therein. Apparently at common law such a person was not 
an "enemy" for the purpose of transactions unrelated to his business in 
enemy territory. See Huberich, loc. cit., and cases cited therein. The 
desirability of such an exception and its propriety on principle, are doubt- 
ful. Contribution to the success of one business venture conducted by the 
same person seems very apt to redound to the benefit of the others. That 
"commercial residence" demanded, at the least, the maintenance of a 
branch office or agency, and did not include a continuous series of trans- 
actions with correspondents or clients within the enemy country, is prob- 
able but not entirely clear. See Huberich, loc. cit. The status of residents 
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enemy were in force in such of our states as had not abolished 
common law crimes. In the others, during the above period such 

of the law-making _ country apparently remained unaffected by the fact 
of "commercial residence" in the enemy country, the rule applying only 
to persons in foreign countries. Ex parte Muhesa Rubber Plantations, 
Ltd. [1917] 1 K. B. 48. The Trading with the Enemy Act expressly limits 
this phase of the definition of "enemy" to "persons resident outside the 
United States", see infra, page 118 of text. 

In addition to persons resident in enemy territory and persons doing 
business within enemy territory, agents of enemy governments were also 
within the proscribed classes. See Huberich, op. cit., 84. 

In its application to transactions, as well as to persons, the scope of 
the_ common law rule was closeh/ definitive of the basic policy. Trans- 
actions to be illegal must tend fairly directly to an increase of wealth in 
enemy territory. Thus a payment of money to an "enemy" was illegal, 
but on the other hand, the collection of a debt from an "enemy" was 
not objectionable. Ingle, Ltd. v. Manheim Insurance Co. [1915] 1 K. B. 
227. Where the transaction was directly with the "enemy", however, 
unless the case was a straight transfer of money or goods from the 
"enemy" to the law-making country, it was probably illegal. On the 
other hand, the courts were rather lenient in cases where the connection 
was indirect. Seligman v. Eagle Insurance Co. (1917) 116 L. T. R. 146; 
United States v. Ariadne (1812) 24 Fed. Cas. 85; Arnhold etc., Co. v. 
Blythe etc., Co. [1915] 2KB. 379; King v. Kupfer [1915] 2 K. B. 321. 
See infra p. 115 of text. 

The common law prohibitions were addressed only to persons resident 
in the law-making country. Consistent with the basic policy, they might 
well have extended to citizens resident abroad. The usual rule as to 
jurisdictional limits, however, prevailed. Bell v. Reid (1813) 1 M & S 
726. The continental law is consistently otherwise. 

The usual civil effect followed the criminal. Transactions, illegal as 
trading with_ the "enemy", were void of any legal consequence. The 
civil cases, arising more often after than during the war, are much cluttered 
with inconsistencies. This is aggravated by the fact that the chief series 
of cases on the subject in the United States arose out of the Civil War. 
In deciding such cases the character of the struggle must have had, and 
did have, its effect upon the minds of the judges. The cases on the effect 
of war on the agency relation afford an excellent example. See Williams 
v. Paine (1898) 169 U. S. 55, 18 Sup. Ct. 279; Howell v. Gordon (1869) 
40 Ga. 302; Connolly v. Benson (1870) Heisk (Tenn.) 145; New York 
Life Insurance Co. v. Davis (1877) 95 U. S. 425; In re White (1915) 15 
St. Rep. N. S. W. 216; Tingley v. Muller, supra. 

Many interesting questions have arisen in the civil cases which can 
not be gone into here. A few citations of some of the more interesting 
follow: Contracts entered into prior to war: Sands v. New York Life 
Insurance Co. (1871) 59 Barb. 556; Seligman v. Eagle Insurance Co. 
supra; Hanger v. Abbott (1867) 73 U. S. 532; Harden v. Boyce (N. Y. 
1870) 59 Barb. 425; Insurance Co. v. Davis, supra; Arnhold etc., Co. v. 
Blythe etc., Co. [1915] 2 K. B. 379; New York Life Insurance Co. v. 
Statham (1876) 93 U. S. 24; Rio Tinto Co. Ltd. v. Ertel Bierber & Co. 
(1917) 116 L. T. R. 471 ; Ward v. Smith (1868) 74 U. S. 447. Contracts 
entered into during war: Kershaw v. Kelsey (1868) 100 Mass. 561; Mont- 
gomery v. United States (1872) 82 U. S. 395; Fottrell v. German (1868) 
45 Tenn. 580; Antoine v. Morshead (1815) 6 Taunt. 237. Transfer of 
property rights: In the Estate of Grundt (1915) 113 L. T. R. 189; Briggs 
v. United States (1891) 143 U. S. 346, 12 Sup. Ct. 391; Corbett v. Nutt 
(1868) 59 Va. 624; Hyatt v. James' Adm'r. (1867) 65 Ky. 463. Statute 
of Limitations: Hangar v. Abbott, supra. Partnerships: Matthews v. 
McStea (1875) 91 U. S. 7; Griswold v. Waddington (1819) 16 Johns 438. 
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trade probably was not illegal. 2 On October 6, 1917, the Presi- 
dent approved the Trading with the Enemy Act 3 which deals 
with the subject in its second and third sections. 

The prohibitions of the Act were clearly framed in con- 
templation of the policy underlying the common law. 4 To realize 
this object in the modern commercial system with its complexity 
of credit operations, it is apparent that an instrument of wide 
range was necessary. The extensive use of commercial paper 
and the possibilities of large, though ostensibly remote, advantage 
to an "enemy" through the ■ negotiation of paper upon which he 
appears, the far-reaching effect of a cloud upon credit, and its 
possibilities as a positive weapon, had to be considered. While 
the common law in dealing with the simpler commercial facts 
which confronted it 5 could insist upon a fairly direct connection 
of the "enemy" with the transaction, such an insistence at the 
present time would have been wholly subversive of the purpose 
in hand. 

The necessary scope was given to the statute by comprehensive 
definitions of the vital terms used in the prohibition. Section 
2 of the Act defines the words "enemy", "ally of enemy" and 
"to trade" as used in the Act. Section 3 contains the prohibition. 

"Enemy." 

The word "enemy" is defined as follows: 6 

(a) Any individual, partnership, or other body of individuals, 
of any nationality, resident within the territory (including that 
occupied by the military and naval forces) of any nation with 
which the United States is at war, or resident outside the United 
States and. doing business within such territory, and any corpo- 
ration incorporated within such territory of any nation with 
which the United States is at war or incorporated within any 

"A certain limited class of commercial transactions with the enemy might 
well fall within the terms of the Federal Treason Statutes; e. g., sale 
of munitions to the enemy, etc. The statement in the text must be 
qualified to this extent 

Whether the civil effect of such trading disappeared with the criminal 
effect in the states where common law crime had been abolished, is ques- 
tionable. There are no cases. 

•Public— No. 91— 65th Congress; H. R. 4960. 

'See supra, page 112 of text. 

Trior to this war the Civil War was the last giving rise to any body 
of cases on trading with the enemy. 

"See Sec. 2 of the Act 
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country other than the United States and doing business within 
such territory. 

(b) The government of any nation with which the United 
States is at war, or any political or municipal subdivision thereof, 
or any officer, official, agent or agency thereof. 

(c) Such other individuals, or body or class of individuals, 
as may be natives, citizens, or subjects of any nation with which 
the United States is at war, other than citizens of the United 
Sates, wherever resident or wherever doing business, as the 
President, if he shall find the safety of the United States or the 
successful prosecution of the war shall so require, may, by procla- 
mation, include within the term "enemy". 

The words "ally of enemy" may be defined by the substitution 
of "ally of enemy" for "enemy" wherever the latter occurs in the 
previous definition. 7 

The common law determinants, "personal" or "commercial 
residence" within enemy territory, control. The same doubts as 
to the extent of the idea of personal residence arise here,' as 
under the common law. 8 It is not apparent that any cases directly 
in point were presented to the administration for license, so that 
it was not called upon to make a tacit construction by assuming 
or refusing' jurisdiction. 

The idea of "commercial residence" is expressed in the Act 
by the words "doing business within". It is apparent that a 
limitation of this phrase to the existence of an established branch 

_ 'It is interesting to speculate upon the status at common law of trade 
with an ally of an enemy. There are no cases on the subject, probably 
because of the novelty of the situation in which one country is at war 
with another, but not with the allies of that other. 

"See supra footnote 1. 

United States prisoners of war in the enemy country presented a difficult 
problem in this connection. With a close regard to the basic policy, if 
they are within enemy territory it is desirable that there should be no 
commercial intercourse with them. On the other hand, it is equally unde- 
sirable that they should be subjected to the disabilities of an "enemy" as 
to transactions on their behalf in_ this country. These disadvantages, how- 
ever, can be overcome by a judicial exercise of the licensing power, which 
is provided to relieve just such situations. As a matter of policy, there- 
fore, it would seem advisable that they be deemed "enemies", thus affording 
control of undesirable transactions while any resultant hardships can be 
relieved by license. The obvious sentimental objections to naming our 
soldiers as "enemies" should not be given weight. The common law cases, 
however, take a contrary view (see supra footnote 1). The assumption by 
the administrative of jurisdiction to license, or refuse to license, trans- 
actions with such prisoners, does not necessarily involve an administrative 
construction of the Act determining such prisoners "enemies". Such trans- 
actions must of necessity involve the participation of enemy jailers, etc., 
and such participation in itself illegalizes the transaction. 
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or agency 8 would not meet the exigencies of the modern situation. 
Assume that a neutral banker buys and sells exchange and secur- 
ities through a correspondent in enemy territory. If a United 
States banker engages in trade with such a neutral it is extremely 
probable that securities or exchange, originally held in the United 
States, will find their way into the hands of the "enemy". Sup- 
pose the same situation with reference to a neutral merchant. 
Again it is extremely probable that through the sale or purchase 
of goods to or from him by a United States merchant, some, a£ 
least, of the commodities originating with the United States mer- 
chant will find their way into "enemy" hands, or vice versa. 10 
Policy would clearly dictate a prevention of such transactions. 
This can only be thoroughly accomplished by a prohibition of 
trade with neutral firms, who, because of the extent of their 
commercial relations with persons in enemy territory, might 
reasonably trade with such persons in commodities, credit, 
securities, etc., obtained from the United States, or vice versa. 
But will the words "doing business within" carry such a con- 
struction? The case of the neutral bank dealing in an enemy 
country through a correspondent is easily disposed of as the 
"enemy" correspondent is an agent of the neutral. It is more 
difficult to include the neutral who deals at arm's length with a 
client or patron in an enemy country. Such a construction of the 
words, however, is not unreasonable, and in the face of the un- 
doubted service of policy it should be taken. The tendency was 
to assume licensing jurisdiction in such cases. 11 



'In conformity with the probable common law rule, see supra foot- 
note 1. 

"It has been argued also, in favor of a broad construction, that 
economic pressure on neutrals who trade with "enemies" will react to 
weaken the "enemies", on the principle that the success and strength of a 
business house varies with that of its clients or patrons. The connection 
here is very remote and the position hardly tenable. 

"This construction is broader than that generally ascribed to the same 
phrase as used in state statutes dealing with the rights and disabilities 
of foreign corporations. The divergence in underlying policy, however, 
makes the construction adopted in such cases of little value as precedents 
here. See Huberich, Trading with the Enemy, 59, for an apparently 
contrary view as to the precedential value of such construction in this 
connection. 

The construction advocated in the text, if adhered to strictly, would 
have resulted in the classification as "enemies" of practically all business 
houses, especially banks,_ in the neutral countries adjacent to Germany, 
since in the nature of things they all did a continuous course of business 
with Germany. This difficulty was avoided, however, by a liberal licensing 
policy provided guaranties were obtained from the neutral firms against 
trade with Germany in commodities, credits, securities, etc., originating 
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The Act, in keeping with the common law, 12 does not attach 
enemy status through commercial residence to persons resident in 
the territory of the law making country. The limitation to per- 
sons "resident outside the United States is clear," and the reason 
therefor obvious. Trade between such persons and Germany is 
directly illegal and there is no need to resort to indirect methods 
as in the case of neutrals. 



Any corporation, incorporated within the territory of an enemy 
nation or incorporated within any country other than the United 
States and doing business within the territory of an enemy nation, 
is expressly declared an "enemy". Here apparently is a logical 
pursuit of the common law standards of residence and com- 
mercial domicile. But what of a corporation incorporated in the 
United States where all or. a majority of the stockholders are 
"enemies" ? Trade by persons in the United States with such a 
corporation is on principle indisputably as undesirable as trade 
with persons residing in enemy territory. Yet there is no express 
provision in the section dealing with corporations, investing such 
a corporation with "enemy" character. Trade with such a cor- 
poration then, could only be trade with an "enemy" by regarding 

in the United States, and against trade with the United States where the 
origin was in Germany. In the case of financial houses a general enemy 
trading license was granted by the War Trade Board under date of January 
12, 1918, as follows:— 

"Resolved, that the War Trade Board does hereby issue a general license 
to American banking institutions, permitting them to continue business 
relations, until further notice, under such regulations as may from time 
to time be prescribed by the Federal Reserve Board, with any foreign 
correspondent not disapproved by the Federal Reserve Board, who shall 
sign the declaration required by the regulations promulgated by the Federal 
Reserve Board under date of January 26, 1918." 

The Federal Reserve Board approves only on receipt of guaranties 
that the foreign correspondent will not "deal or attempt to deal directly 
or indirectly with firms in the United States in any transaction for, or 
on account of, or for the benefit of, an enemy or ally of enemy of the 
United States, and will not make available for the use of an enemy or 
ally of enemy of the United States any funds or property received or 
credits established as a result of any transaction engaged in, with, or 
through, any person or firm in the United States, and will not transmit to 
any person or firm in the United States for collection or credit any negoti- 
able instrument bearing the signature or endorsement of an enemy or ally 
of enemy of the United States." See Executive Order of the President, 
dated January 26, 1918, requiring a declaration from foreign correspondents. 
See also infra, footnote 39. 

"See supra footnote 1. 
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trade with the corporation as trade with the stockholders who 
are "persons resident in enemy territory" ; that is, by disregard- 
ing entirely the corporate entity. 

The possibility of this construction, however, is obviated by 
the express classification of certain sorts of corporations as 
"enemies", and the description of such corporations particularly 
by place of incorporation. In the face of such a clear statutory 
recognition of the corporate entity as a legal person distinct from 
the individuals connected therewith, it would be difficult to adopt 
a construction of such a statute involving a total disregard of the 
corporate form. Such a construction becomes, further repugnant 
in view of the statute's apparently purposed exclusion from the 
class of "enemies" of all corporations incorporated in the United 
States. 13 

"The leading English case on this point is Continental Tyre Co. v. 
Daimler [1916] 2 A. C. 307. Lord Parker, faced with an English cor- 
poration, the stockholders of which were all "enemies", took the position 
that when the control of a corporation is in "enemy" hands, either directly 
or indirectly, trade with such a corporation is illegal under the laws of 
England. He proceeds further to say that such a corporation becomes 
an "enemy company" and concludes that he thus "reconciles the position 
of natural and artificial persons in this regard." Upon analysis, however, 
it is difficult to square this affirmation with actual fact. An "enemy" is 
defined in the British Trading with the Enemy Proclamation No. 1, dated 
Sept 9, 1914, as "any person or body of persons of whatever nationality, 
resident or carrying on business in the enemy country". The Proclamation 
goes on to state that "in the case of incorporated bodies, enemy character 
attaches only to those incorporated in an enemy country." This latter 
limitation as to corporations is altered by a subsequent Proclamation dated 
Sept. 14, 1915, which announces "for the purpose of the Proclamations for 
the time being in force relating to trading with the enemy, the expression 
'enemy', notwithstanding anything in the said Proclamations, is hereby 
declared to include and to have included any incorporated company or 
body of persons (wherever incorporated) carrying on business in an enemy 
country." 

Under what head of this definition does Lord Parker place the Con- 
tinental Tyre Co.? The expressed classes of corporations which are 
constituted "enemies" certainly do not cover the case. There remains only 
the general clause "person resident or carrying on business within enemy 
territory." This clearly does no describe a corporate entity created in 
England and doing business only there. It must be concluded therefore 
that the corporate entity is not an enemy under the English law. The 
only "enemies" present are the stockholders. To say that trade with such 
a corporation is trade with "enemies" must involve the position that trade 
with such a corporation is trade with its stockholders, a clear disregard 
of the corporate form despite all affirmations to the contrary. 

But Lord Parker limits his position to corporations, the control of 
which is in "enemy" hands. Is not the true analysis of his position, there- 
fore, that where the control of a corporation lies in "enemy" hands 
through stock ownership, directorate, or in any other way, the situation 
is such that to achieve justice an entire disregard of the corporate entity 
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Although, therefore, there is no comfort to be derived from 
a possibility of disregarding the corporate entity, which practice 
after all should be resorted to only ultimately, the statute would 
seem to afford a way out. The prohibitive section (3) interdicts 
trade with any person "who there is reasonable cause to believe 
is an enemy or ally of enemy or is conducting or taking part in 
such trade directly or indirectly for, or on account of, or on 
behalf of, or for the benefit of, an enemy or ally of enemy." It 
does not seem a difficult position to maintain that a corporation 
in its transactions is acting at least indirectly for the benefit of 
its stockholders. I do not mean to assert the oft refuted propo- 
sition that a corporation is in any way the legal agent of its 
stockholders. The terms "for the benefit of" and "on behalf of", 
as used in the Act, are undoubtedly expressive of a factual rather 
than a legal situation. 14 The actions of the corporation, certainly 
if its officers are honest, are aimed to redound to the benefit of its 
stockholders, and the stockholders do actually benefit out of the 
profits accruing from such a transaction. It is not therefore 
difficult to say that it is illegal under the Trading with the Enemy 
Act to deal with a corporation with "enemy" stockholders, on 
the ground that such a corporation is acting "for the benefit of" 
its stockholders within the meaning of that term as used in the 
Act. 

Under such an interpretation, an apparently difficult case 
would arise where a small minority of the stockholders are 
"enemies". If the interpretation is correct and the corporation 
acts for the benefit of its stockholders, it acts for the benefit of 
each and every one of its stockholders, and where one of them is 
of "enemy" character it would be acting in its transactions for 
his benefit and could therefore legally neither trade nor be traded 
with in this country. This result is of course eminently undesir- 
able. However, the remedy is simple. The licensing power was 
provided for just such difficult cases, where the necessarily in- 

is proper? There is no quarrel with his result. It is eminently sound, 
disregard of the entity and all, but his claim to have preserved inviolate 
the corporate form is impossible of support and serves merely to cloud 
the issue. 

"Inasmuch as the legal incidents of an agency relation between persons 
resident in hostile countries do not attach during a war (see cases cited 
under this subject in footnote 1) any other construction would involve 
the legalization of trade during the war with German commercial agents 
in this country, an unthinkable result and one which certainly could not 
have been intended by Congress. 
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elusive terms of the Act work undue hardship to our own 
citizens. 15 

The administration, however, did not adopt the above view, 
although it had strong supporters, and in practice it was consid- 
ered legal for such corporations to continue to trade and to be 
traded with in the United States. 16 The practical ills of the situa- 
tion were speedily cured by the action of the Alien Property 
Custodian, who, under the power granted to him in the Trading 
with the Enemy Act," has demanded and taken over the enemy 
owned shares in such corporations. 18 

Under subdivision (b) of the definition of "enemy" are in- 

U A failure to recollect the licensing power is perhaps explanatory of 
the following gratuitous dictum by Swinfen Eady L. J. in Hugh Stevenson 
& Sons, Ltd. v. Aktiengesellschaft fur Cartonnagen-Industrie [1917] 1 
K. B. 842. "Every transaction whereby a profit may ultimately inure 
to an enemy is not necessarily a transaction entered into for the benefit 
of an enemy. If it were, no English company with a single enemy share- 
holder could continue to trade." Without questioning the proposition first 
enunciated, the choice of an example to clinch its absurdity is clearly 
unfortunate. 

"Former Assistant Attorney General Charles Warren, in a hearing 
before the committee to which the House referred the act, made the 
following statement: "We have specifically refrained in the bill from 
attempting to go behind the corporate charter. If the corporation is an 
American corporation, then it can do business in this country. In England 
they attempted to go behind the charter of an English corporation and 
they attempted to hold that ' an English corporation which was con- 
trolled by German stockholders was an 'enemy' within the purview 
of their Act, and they landed in inextricable confusion. Here we have 
solved that by saying we will not go behind the corporate charter, no 
matter how many German stockholders there may be." The courts of 
the United States have not as yet been called upon to decide this point. 

"See Section 7 et seq. 

"The question as to his power so to do in cases where the stock certifi- 
cates were in Germany is troublesome under the Act as originally passed. 
By the terms of the Act he may demand and take over money or property 
owed to or held for an "enemy". It is difficult to extract from a situation 
containing merely a United States corporation and a German stockholder 
with his stock certificate in Germany, any money or property owed to or 
held for the German stockholder by the corporation. If the shareholder's 
right is looked at as a chose in action — purely a right in personam, — 
there is certainly no property or money owing to or held for the share- 
holder. If, on the other hand, the shareholder's interest is considered as 
an undivided interest in the assets of the corporation, for which view there 
is some authority (for a discussion of the nature of a share of stock, 
see 30 Harvard Law Rev. 486) then it may be argued that the corporation 
holds property for the shareholder and that the Alien Property Custodian, 
would be justified in ordering the corporation to transfer the share of 
the German stockholder to the name of the Alien Property Custodian 
on its books. On Nov. 4, 1918, Congress specifically gave to the Alien 
Property Custodian the power to demand a transfer of such shares 
to his name on the books of the corporation and the issuance of new 
certificates to him. See "An act making appropriation to supply defi- 
ciencies in appropriations for the fiscal year ending June 30, 1919, etc., 
Approved Nov. 4, 1918. 
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eluded consular agents, diplomatic agents, etc. Persons actively 
engaged in the spread of enemy propaganda have been deemed 
to fall within the purview of this class. 

The scope of the term "enemy" is capable of extension by 
the President within the limitations of citizenship or nativity in 
enemy country. The President has issued two proclamations in 
exercise of this power, the first under date of February 5, 1918, 
extending enemy character to natives, citizens or subjects of 
Germany or Austria-Hungary, interned or held as prisoners of 
war by the War Department for detention during the war, and 
the second, under date of May 31, 1918, extending enemy char- 
acter to several other classes of natives, citizens and subjects of 
Germany or Austria-Hungary. 19 This power to extend within 

"The pertinent sections of the Proclamation of Feb. 5, 1918, read as 
follows : "I, Woodrow Wilson, President of the United States of America, 
pursuant to the authority vested in me, and in accordance with the pro- 
visions of the said act of October 6, 1917, known as the trading-with- 
the-enemy act, do hereby find that the safety of the United States and the 
successful prosecution of the present war require that all natives, citizens 
or subjects of the German Empire or of the Austro-Hungarian Empire 
who, by virtue of the provisions of sections 4067, 4068, 4069 and 4070 of the 
Revised Statutes, and of the provisions and regulations thereunder, have 
been heretofore, or may be hereafter, transferred after arrest into the 
custody of the War Department for detention during the war, shall be 
included within the meaning of the word 'enemy for the purposes of 
the trading-with-the-enemy act and of such trading; and I do hereby 
proclaim to all whom it may concern that every such alien enemy who 
is so transferred, after arrest, into the custody of the War Department 
for detention during the war, shall be, and hereby is, included within 
the meaning of the word 'enemy* and shall be deemed to constitute an 
'enemy' for said purposes." 

The pertinent sections of the Proclamation of May 31, 1918, read as 
follows : "I, Woodrow Wilson, President of the United States of America, 
pursuant to the authority vested in me, and in accordance with the pro- 
visions of the said act of October 6, 1917, known as the trading-with- 
the-enemy act, do hereby find that the safety of the United States and 
the successful prosecution of the present war require that — 

(1) Any woman, wherever resident outside of the United States, who 
is a citizen or subject of any nation with which the United States is 
at war, and whose husband is either (a) an officer, official, or agent 
of the Government of any nation with which the United States is at 
war, or (b) resident within the territory (including that occupied by the 
military or naval forces) of any nation with which the United States is 
at war, or (c) resident outside of the United States and doing business 
within such territory; and 

(2) All citizens or subjects of any nation with which the United States 
is at war (other than citizens of the United States) who have been or 
shall hereafter be detained as prisoners of war, or who have been or 
shall hereafter be interned by any nation which is at war with any nation 
with which the United States is also at war; and 

(3) Such other individuals or body or class of individuals as may be 
citizens or subjects of any nation with which the United States is at war 
(other than citizens of the United States) wherever resident outside_ of 
the United States, or wherever doing business outside of the United 
States, who since the beginning of the war have disseminated, or shall 
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the limitation of enemy citizenship or nativity was a recognition 
"by Congress of the need for elasticity in dealing with the modern 
situation. However, judging from their scope, the two exten- 
sions were probably effected primarily for the purpose of enabling 
the Alien Property Custodian to prevent the possible undesirable 
tise of property in this country belonging to persons in the classes 
named as "enemies" 20 and not directly in furtherance of trade 
restriction aims. 

"To Trade" 

In denning "to trade" Congress fortunately stressed precedent 
less than confronting facts. The definition is therefore fairly 
inclusive and runs as follows 21 : 

"The words 'to trade' as used herein, shall be 
deemed to mean — 

(a) Pay, satisfy, compromise, or give security 
for the payment or satisfaction of any debt or obli- 
gation. 

(b) Draw, accept, pay, present for acceptance 
or payment, or indorse any negotiable instrument 
or chose in action. 

hereafter disseminate propaganda calculated to aid the cause of any such 
nation in such war or to injure the cause of the United States in such 
war, or who, since the beginning of the war, has assisted or shall hereafter 
assist in plotting or intrigue against the United States, or against any 
nation which is at war with any nation which is at war also with the 
United States; and 

(4) Such other individuals or body or class of individuals as may be 
citizens or subjects of any nation with which the United States is at war 
wherever resident outside of the United States, or wherever doing business 
outside of the United States, who are or may hereafter be included in 
a publication issued by the War Trade Board of the United States of 
America, entitled 'Enemy Trading List'; and the term 'body or class of 
individuals' as herein .used shall include firms and copartnerships contained 
in said enemy trading list of which one or more of the members or 
partners shall be citizens or subjects of any nation with which the United 
States is at war; and 

(5) Any citizen or subject of any nation with which the United States 
is at war wherever resident outside of the United States, who has been 
at any time since August 4, 1914, resident within the territory (including 
that occupied by the military or naval forces) of any nation with which 
the United States is at war, shall all be included within the meaning of 
the word 'enemy for the purposes of the 'trading-with-the-enemy act' and 
of such trading; and I do hereby proclaim to all whom it may concern 
that every such individual or body or class of individuals herein referred 
to shall be and hereby is included within the meaning of the word 'enemy' 
and shall be deemed to constitute an 'enemy' for said purposes." 

"A number of men of large property and financial power have been 
interned. 

"See section 2 of the Act. 
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(c) Enter into, carry on, complete, or perform 
any contract, agreement, or obligation. 

(d) Buy or sell, loan or extend credit, trade in, 
deal with, exchange, transmit, transfer, assign, or 
otherwise dispose of, or receive any form of prop- 
erty. 

(e) To have any form of business or commer- 
cial communication or intercourse with." 

One might wish that the definition began and ended with 
subdivision (e). The preceding particularizations have in some 
instances an unfortunate restrictive effect. On the whole, how- 
ever, it has proven sufficiently broad. 

Some very interesting questions of construction have arisen in 
this connection, especially with reference to negotiable paper. 
Assume a 90 day draft drawn by a neutral in South America on 
a person in the United States, to the order of a neutral, discounted 
by such neutral with an "enemy" firm in South America, endorsed 
by that firm to a neutral, who in turn endorses to a person in the 
United States. From the standpoint of policy it is clearly unde- 
sirable that such a draft retain in the United States its value as 
a negotiable, instrument. If it were to be received, presented and 
paid in the ordinary course, the commercial standing and credit 
of the "enemy" endorser are left untouched through the action of 
persons in the United States. The neutral to whom he sold the 
draft will feel confident that United States drafts can be received 
ad libitum from the "enemy", and the "enemy" will be able to 
receive such drafts in the course of his business with full knowl- 
edge that he can negotiate them. In this way the credit of the 
"enemy" and his ability to do a normal business is maintained, 
whereas if the draft could not be negotiated because of the pres- 
ence of his name, no buyers would accept a United States draft 
from him. This in turn would prevent him from accepting them 
from others, with consequent hindrance which might be great or 
small in accordance with the character of his business. 

Clearly such an interference would be desirable from a policy 
standpoint. But does the law cover such a case ? The actions by 
persons in the United States incident to giving effect to such a 
draft are: a — receipt by the holder; b — presentation for accept- 
ance and payment ; and c — acceptance and payment by the drawee. 
The particular portion of the definition of "to trade" dealing 
with negotiable instruments does not include any of these acts. In 
the case of receipt by the holder the point can probably be met 
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in part at least if the "enemy" has endorsed with recourse. 
Legally, upon receipt of such a draft the holder enters into a 
contract of guaranty with all prior endorsers with recourse. 
He therefore enters into such a contract with the "enemy" en- 
dorser, and "entering into a contract" is expressly made part of 
the definition of "to trade". Where the "enemy" endorser is 
without recourse, however, the position of the holder is very 
much that of a party who buys from a neutral, merchandise which 
the neutral purchased from an "enemy". This, without more, is 
clearly not "trading with the enemy." 22 

As to the status of the act of presenting such a draft for 
acceptance or payment, it is difficult to class this as "trading with 
the enemy" unless it can be said that such an act is a necessary 
condition precedent to the accrual 6f the guaranty right against 
the "enemy" endorser, and the holder in performing such neces- 
sary condition precedent is in a way "carrying on" a contract with 
an "enemy". 

It is difficult also to find any provision against the acceptance 
or payment of such a draft by the drawee. The acceptance is in 
no sense an entry into a contract with a prior "enemy" endorser, 
nor is payment a payment on behalf of or for the benefit of such 
endorser. 23 It is different in the case where a draft after accept- 
ance has passed through the .hands of an "enemy" holder. Upon 
receipt by the "enemy" holder, a contract immediately arises 
between him and the acceptor, by which the acceptor promises to 
pay to the holder or to any future holder. It can be argued that 
payment to a future non-enemy holder is technically a perform- 
ance of a contract made with the former "enemy" holder and is 
therefore illegal. 

Where the "enemy" is the drawer of a draft, its acceptance or 
payment in the United States is clearly illegal as the performance 
of a contract with the drawer. The receipt of such a draft by a 
person in the United States is also precluded as involving entry 
into a contract of guaranty with the drawer. 2 * 

"If the neutral is a continuous trader with persons in the enemy country 
he may himself fall within the phrase "doing business within", in which 
event of course any trade with him is illegal. See discussion of phrase 
"doing business within", supra p. 116 of text. 

D An argument that payment by a principal is for the benefit of his 
surety is not capable of support. 

'"There are no cases at common law involving these particular points. 
For cases on the general status of negotiable instruments endorsed by 
"enemies" see Morrison v. Lovell (1870) 4 W. Va. 346 and Russell v. 
Russell (1874) 11 D. C. 263. 
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The circulation of "enemy" securities in the United States 
and consequent relative maintenance of their price on the United 
States market, is obviously undesirable, and was considered illegal 
by the administration on the grounds that the purchase of such a 
security constituted the entry into a contract relation with the 
"enemy" obligor. 25 

In all of the above cases a strong policy argument may be 
based on the undesirability of persons in the United States con- 
tributing directly or indirectly to the maintenance of the business 
relations or credit of "enemy" persons. 

The Prohibitive Section. 

Section 3-a of the Act contains the direct prohibition against 
trade with the enemy: "It shall be unlawful for any person in 
the United States, except with the license of the President 
granted to such person or to the 'enemy' or 'ally of enemy' as 
provided in this Act, to trade or attempt to trade, either directly 
or indirectly, with, to or from, or for, or on account of, or on 
behalf of, or for the benefit of, any other person with knowledge 
or reasonable cause to believe that such other person is an 'enemy' 
or 'ally of enemy', or is conducting or taking part in such trade 
directly or indirectly, for, or on account of, or on behalf of, or 
for the benefit of, an 'enemy' or 'ally of enemy'." 

The outstanding feature of the prohibition is that an act is 
made unlawful which may in itself be perfectly harmless, if it is 
accompanied by an undesirable state of mind. It is prohibited 
that any person in the United States trade with another person 
"with reasonable cause to believe that such other person is an 
'enemy'," etc. It is not required that the other person be an 
"enemy". To constitute the crime only the potentially harmful 
mental element, namely, negligence as to the possibility of 
"enemy" character, is necessary. Such a principle is of course 
entirely foreign to the common law of crime. Recent statutes 
are common providing for criminal liability for a damaging act 
without "mens rea" but criminal liability for "mens rea" without 
the element of harm done, is new. 

As a matter of legislative history it is probable that the law 
was so drawn subsident to what may be termed a primary civil 

"The English law is in accord. For a contrary view unsupported by 
reasoning as to the effect of our Act, see Huberich, Trading with the 
Enemy, 109. 

The reasoning applicable to the circulation of enemy securities is equally 
applicable to the sale of enemy currency. 
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policy with secondary beneficial effects from the criminal aspect. 
Had the law been enacted rendering illegal trade with an "enemy" 
with reasonable cause -to believe him such, the position of mer- 
chants who refused to carry out contracts because of a suspicion 
that the other contracting party was an "enemy" would have been 
precarious. No defense for the breach would have availed against 
proof that no enemy character was present. On the other hand, 
the merchant so suspecting would not be justified from a patriotic 
or personal standpoint in performing, and thus risking an illegal 
action. To remedy this situation the prohibition was enacted in 
its present form. 

Though the purpose in so drawing the law was thus primarily 
civil, the results occasioned were beneficial primarily from the 
criminal aspect. The administration was free to disapprove the 
completion of transactions where the probability of enemy par- 
ticipation was strong, without fear for the legal position of the 
United States merchant involved. Again, protection for the mer- 
chant who abstained from trade which reason told him was for 
"enemy" interest meant more care on his part to the consequent 
detriment of "enemy" traders seeking to conceal their character. 
The resultant facilitation of a thoroughly effective administration 
of the law is patent. 20 

The law by a subsequent section provides that if the President 
gives notice that he has reasonable cause to believe that a person 
is an "enemy" or is acting on behalf of an "enemy", receipt of 
such notice is conclusive evidence of such "reasonable cause to 
believe" in the person so receiving. This power has not been 
exercised by the President. 27 

"It is interesting to consider here the legal situation arising from 
failure of a United States merchant to perform a contract under such cir- 
cumstances. Suppose after the war a suit should be brought in the United 
States in such a case with the United States merchant as defendant. He 
would plead illegality of performance of the law of the United States. 
Clearly under the laws of the United States this defense is good, but in our 
case the contract was to be performed in a foreign country, let us say 
Chile. According to the general rule of private international law, the 
place of performance is looked to by the forum to determine the sufficiency 
of a performance or the validity of a defense. In Chile, illegality by 
United States law, would probably be no defense, (see infra footnote 40) 
so that if the usual rule were followed the United States merchant would 
be held liable by a United State court for failure to perform a contract 
the performance of which had been rendered illegal by United _ States 
law. It would seem certain in such a case that the policy underlying the 
establishment of the original illegality would require the courts to dis- 
regard the unusual rule and sustain the defense. 

"It should be noted that the Enemy Trading List, discussed infra p. 129, 
was not issued pursuant to this power of the President. 
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Administration. 

By an Executive Order dated October 12, 1917, the President 
created the War Trade Board and vested in it, among other 
things, the administration of the provisions of the Trading with 
the Enemy Act prohibiting trade with "enemies", and the power 
granted in Section 5-a of the Act to legalize such prohibited trans- 
actions by license where it "shall be compatible with the safety 
of the United States and the successful prosecution of the war." 

The direct administration of the enemy trade restrictions was 
placed by the War Trade Board in its Bureaus of War Trade 
Intelligence and Enemy Trade. "The functions of the former 
were primarily investigatory with a view to ascertaining the status, 
with respect to enemy affiliations, of exporters, importers, and 
other traders in neutral countries and in the United States. The 
Bureau of Enemy Trade administered the licensing powers granted 
by the Act. From the nature of things, the two bureaus were very 
closely allied." 

It became apparent early that the enemy trade restrictions 
were capable of an unusually strong positive action toward the 
economic weakening of the enemy. 

Germany, since 1878, had been intensively pursuing a policy 
of concentrated economic penetration into foreign countries, 
backed by state subsidy, to the end of increasing and extending 
her foreign trade. The field most assiduously cultivated was 
South America. Early in the period of Germanic expansion the 
large German banks, principally the Deutsche Bank and the 
Dresdner Bank, established several branches in South American 
countries. Contemporaneously with the establishment of such 
branches a German economic colonization of these countries began. 
The plan was well conceived and well executed. The German 
trader established himself in the country intending to make it his 
permanent home; he intermarried and became one of the people; 
he sold them German products on long credit, financing his trans- 
actions through the branches of the German banks which were 
there for that special purpose. At the outbreak of the war in 
1914, the seed of German commerce was well planted and growing 
in South American soil. .But the work was not yet complete — 
only under way — and South America represented for Germany 
its most promising field of foreign economic expansion. 

The German firms implanted in South America had in many 
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cases established commercial connections with firms in the United 
States, and looked to such firms for credit, supplies of raw mate- 
rial, and markets. The elimination of these connections would be 
a serious blow, and the more effective as through the blockade of 
Germany and the trade restrictions of the Allies since 1914, they 
had become more and more dependent upon the United States. 
Indirectly, also, inability to deal with American firms would seri- 
ously affect their connection and credit with local neutrals. Thus 
the imposition by the United States of restrictions practically left 
them no foreign connections, and worked to the impairment of 
their local connections. Given sufficient time the result must 
inevitably have been the discontinuance of the "enemy" firms with 
the consequent economic loss to the enemy country. The further 
possibilities of such a threatened result, from a psychological stand- 
point, become apparent when we remember the importance of 
South America to the large commercial interests in Germany. 

One of the first steps in the process of enforcement was the 
promulgation of the Enemy Trading List for neutral countries. 28 
This was imperative for the attainment of a maximum restrictive 
efficiency and for the guidance of our merchants who, without 
knowledge or means of obtaining information as to the status of 
their clients, were very thoroughly at sea. 29 

The list purports to be, and is, a compilation of persons in 
neutral countries who the War Trade Board, in the light of infor- 
mation gathered by the Bureau of War Trade Intelligence, has 
reasonable cause to believe are "enemies" under the definition of 
that term in the Trading with the Enemy Act, or are conducting 
their commercial transactions for, on behalf of, for the account 
of, or for the benefit of, "enemies". The list does not purport to 
be complete, and a warning to this effect is given in a prefatory 
note which accompanies each issue. 30 



The problems of enforcement arose chiefly with regard to "enemv" 
persons m neutral countries (persons doing business within enemy territory 
and agents of enemy governments). They were comparatively few with 
regard to residents in enemy territory. 

29 When the complete restriction of exports and imports throujrh a 
licensing system was established, this difficulty was to that extent over- 
come, but such restriction was comparatively late, and with respect to 
communications and financial transactions the list has always been the onlv 



curative 



The prefatory note reads as follows: "This list does not purport to 
be a complete list. Any person, firm, or corporation trading with any 
other person, firm, or corporation who there is reasonable cause to believe 
is an enemy or ally of enemy, or in such trade is acting for, on account 
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Although there have been no decisions as to the effect of the 
list, as a matter of logic, the following reasoning seems sound. 
There is undoubtedly a prima facie presumption that all merchants 
in the United States are familiar with the list. Knowledge that 
the War Trade Board, with its superior facilities for obtaining 
information, has reasonable cause to believe that a person falls 
within the proscriptions of the Trading with the Enemy Act, cer- 
tainly, prima facie, constitutes reasonable cause so to believe in the 
possessor of that knowledge. Proof that a party was listed, then, 
would raise a prima facie presumption that any merchant in the 
United States had reasonable cause to believe that such a person 
falls within the proscriptions of the Act. Under the terms of the 
Act, making it illegal to trade with reasonable cause to believe 
such fact, regardless of the fact itself, proof of listing, then, would 
probably constitute a prima facie case and without rebutting evi- 
dence of personal knowledge leading to a contrary belief, a verdict 
would be directed. 

The theory of the British List is quite different and its poten- 
tial scope much broader. The executive is enabled by specific 
legislation to prohibit by proclamation all persons in the United 
Kingdom from trading with persons in neutral countries wherever, 
by reason of the enemy nationality or association of such persons, 
it appears to the executive expedient so to do. 31 The class of 
persons with whom commercial intercourse may be prohibited is 
thus extended far beyond the original common law conception of 
the term or its definition in prior legislation. 82 Its determination 
is placed within executive discretion exercised in good faith upon 
considerations of enemy nationality or association. 

The British restrictions applied to their extent, thus place the 
control one degree farther back than ours. Persons in Great 
Britain may be prohibited from trading with persons in neutral 

of, on behalf of, or for the benefit of an enemy or ally of enemy, is not 
relieved from the prohibitions and penalties imposed by the Trading with 
the Enemy Act by reason of the fact that the name of such other person, 
firm, or corporation does not appear upon this list." 

"Trading with the Enemy, Extension of Powers Act 5 and 6, George 
V, chap. 98. Pursuant to this Act, Trading with the Enemy (Statltst) 
Proclamation 1916, No. 3 (1916 No. 320) of May 23, 1916, was issued, 
establishing the Statutory List. 

s In Trading with the Enemy Proclamation No. 2, 1914, Sept. 9, 1914, 
(1914 No. 1376) "enemy" is defined as "any person or body of persons 
of whatever nationality, resident or carrying on business in the enemy 
country", but does not include persons of enemy nationality who are 
neither resident nor carrying on business in the enemy country. 
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countries who have trade associations with "enemies", whether 
such "enemies" are within enemy territory or are resident in neu- 
tral territory and owe their enemy status to their own business 
dealings within enemy territory or to propaganda activities. Our 
prohibitions, by a free construction of the phrase "doing business 
within", extend in some cases to neutrals trading with persons in 
enemy territory, but no further. The greater effectiveness of the 
British rule is apparent and although the relation to the end sought 
is of course more remote, it is still well within the limits of reason. 33 

M See discussion of the meaning of the phrase "doing business within" 
supra p. 116 et seq. of text. It is interesting to note that such a free 
construction of the words "doing business within" together with the 
limitation of the requisite criminal element to "reasonable cause to believe", 
afford to our executive promulgating the Enemy Trading List a dis- 
cretionary latitude with its resultant advantages, similar, within its narrower 
field, to that for which the British law expressly provides. 

For practical purposes the French Liste Noire applying to neutral 
countries was coextensive with the British Statutory List and the United 
States Enemy Trading List. For a discussion of the French restrictions 
which rest upon the theory of nationality, see Huberich, op. tit., 10. 

Although the enemy trade restrictions were used in this war only 
directly to prevent economic gain to the enemy through the agency of any 
person in the law-making country, they are, as in the case of all similar 
restrictions, capable of use for boycott purposes. 

The efficacy of boycott methods in this connection is undeniable, but 
the propriety of their use admits of much discussion. While the courts 
of England and the majority of the courts of the United States have held 
the application of secondary boycott methods illegal in disputes between 
labor and capital, Quinn v. Leathern [1901] A. C. 495; Vegelahn v. Gunt- 
ner (1896) 167 Mass. 92, 44 N. E. 1077, Mr. Justice Holmes dissenting; 
see, Laidler, Boycotts and the Labor Struggle, 236-37, it is dangerous to 
apply the tenets of intra-national law to international situations. Certainly 
a direct_ physical interference with the trade of neutrals with belligerents 
is permissible through the implement of the commercial blockade. This 
would seem supportive of the propriety of indirect methods of inter- 
ference with such trade. The fact that only contraband can be con- 
fiscated in the case of a captured blockade runner, which has been adduced 
in derogation of the above argument, has little weight in the face of the 
recognized right of a belligenent to interfere with commercial transactions 
between a neutral and the enemy, as stated above. Even granting it full 
force, the boycott as applied to preventing transfers of _ credit from neutral 
to enemy, and vice versa, can be upheld. The determinant of contraband 
is its usefulness for war purposes. Certainly there is nothing more directly 
useful to a belligerent than the possession of funds in neutral countries. 
(For a discussion of the propriety of the use of boycott methods in this 
connection see 30 Harvard Law Rev. 279.) 

Despite the fact that neither the British nor American restrictions have 
been used for boycott purposes, there is no question but that in many cases 
the restrictions imposed have had the effect of a boycott. For example, 
where a neutral debtor remits to a United States creditor through a draft 
drawn by a person in the neutral country on the Enemy Trading List, 
it is illegal for the person in the United States to receive such draft and 
likewise illegal for the drawee to pay it. This situation brings home to 
the neutral that he can not deal with United States patrons and at the 
same time continue his purchases of exchange from the enemy house. 
Inasmuch as it is usually convenient for a merchant to make his pur- 
chases of exchange from one dealer, if the trade of the neutral with 
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The various administrative departments, charged with discre- 
tionary control over the commercial transactions of the nation, 
relied upon the Enemy Trading List, and followed it practically 
without deviation. As a result, through the licensing of exports 
and imports by the War Trade Board, the control of foreign 
exchange by the Federal Reserve Board, the censorship of mail 
and cables and the activities of the customs authorities, a complete 
preventive system was erected in the United States directed against 
all transactions between persons in this country and persons on the 
Enemy Trading List. Such a transaction might proceed unob- 
structed only after issuance of an Enemy Trade License to cover 
the case. 

The problems involved in the administration of the licensing 
power were knotty and various. Broadly, the licensing power has 
been exercised in two separate situations: one, where the strict 
enforcement of the law will work undue hardship upon persons in 
the United States or in allied or neutral countries, disproportionate 
to the injury to the "enemy", or his gain if the transaction is 
authorized; two, where some national policy to be subserved by 
the performance of a transaction weighs more heavily than the 
restrictive policy. 

When the restrictions were initially imposed, there were of 
course numerous transactions in the course of completion, the 
continuance of which became ipso facto illegal. Owing to the 
methods pursued in South American trade — the granting of credits 
against future shipments of commodities — there were innumerable 
cases where American firms were creditors of firms placed on the 
Enemy Trading List to large sums. These American firms imme- 
diately sought licenses to collect the amount of their claims, either 
in money or merchandise. In the case of a remittance by funds 

the United States is in any way important he will be induced to sever 
connections with the enemy dealer. Another situation productive of the 
same result arises in the case of branches of United States banks operating 
in neutral countries. Such branches are prohibited among other things 
from paying drafts drawn upon them by foreign neutral correspondents in 
favor of enemy persons. Since, for the sake of convenience, it is desirable 
to do a foreign business principally through one correspondent, the foreign 
neutral is remitted to a choice between the continuance of the American 
bank as his correspondent, or the continuance of his trade with the "enemy". 
In countries where the Allied and United States banks afford the only 
facilities for a foreign business, as is frequent in South America at present, 
due to the incapacity of the German banks as a result of the commercial 
blockade, there would indeed be no choice. 
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from the "enemy" firm, there was clearly every reason for grant- 
ing such a license. 3 * 

Many American firms properly preferred to liquidate their 
claims by receiving shipments of commodities. There was on the 
surface nothing objectionable in this. It was observed, however, 
that listed houses also were evincing an undue partiality to this 
method and investigation disclosed that the ability to ship mer- 
chandise to American firms for any reason, was a great restorative 
to the credit of the listed firm in its' dealings with local neutrals. 
The ordinary course of business with American firms had been 
the shipment of goods against advance credits. Here was the 
listed firm still shipping goods to the American house in liquida- 
tion of prior advances just as before. To the neutral onlooker the 
direct inference was that the listed firm was again in good standing 
with the United States authorities. The German firm, you may 
be sure, did nothing to remove this impression by explaining that 
such business was a business without a future. As a consequence, 
such shipments operated to neutralize to a considerable extent the 
effect which inability to deal with United States firms had wrought 
upon the financial standing of the listed firms among their neutral 
neighbors. Hence such shipments were discouraged and our firms 
urged to make every effort to be paid in funds rather than in com- 
modities. 

In a considerable number of instances, also, merchandise had 
been manufactured for shipment to listed firms, pursuant to orders 
placed prior to the adoption of the Trading with the Enemy Act 
or prior to the placing of the particular firm upon the list. Often 
this merchandise was made up in a peculiar fashion — stamped 
with the name of the listed party or otherwise rendered unfit for 
sale in the open market. In such cases, where the scrapping of 
the goods constituted a considerable loss to the United States mer- 
chant involved, the shipments were licensed. 

The effect of the Act on the facile circulation of commercial 
paper promised to be troublesome owing to the status of drafts 

"Obviously, wherever possible it was desirable that the remittance be 
obtained through draft on good neutral account in this country rather than 
through draft on the account of a listed neutral, to the end that the 
listed person's funds in this country might still be available to the Alien 
Property Custodian. It must be noted in this connection that not all 
listed persons are within the jurisdiction of the Alien Property Custodian 
—only those who are technically "enemies" or "allies of enemies". The 
list, of c.ourse, is broader than this, including persons acting on behalf of, 
for the benefit of "enemies", etc. 
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bearing enemy endorsements, which, as has been discussed above, 
was at least doubtful. Drawee banks were faced with the necessity 
of examining all paper prior to acceptance to discover enemy en- 
dorsements, an almost hopeless proceeding inasmuch as in the 
majority of cases they were unfamiliar with the status of the 
endorsers and without means of obtaining information thereon. 
Banks receiving drafts for discount or collection were placed in 
the same difficult position. As a remedy a general license was 
issued by the War Trade Board authorizing persons in the United 
States to handle commercial paper in any capacity, regardless of 
the fact of enemy endorsements, thus removing the possible illegal- 
ity of such a course if unlicensed. 30 

While this action remedied the difficulty from a financial stand- 
point, the result, authorizing the unrestricted circulation of 
"enemy" endorsed paper, was of course not satisfactory from the 
restrictive standpoint for the reasons set forth heretofore. 36 The 
entire situation was well taken care of from both angles a little 
later when the Federal Reserve Board promulgated its regulations 
regarding transfers of credit between the United States and for- 
eign countries. 37 It was therein provided that as a condition to 

"This general license, dated December 21, 1917, reads as follows: "Re- 
solved that the War Trade Board hereby authorizes the acceptance or 
payment without a license of sight or time drafts or checks where the 
enemy character of such drafts or checks arises entirely out of the endorse- 
ment of such drafts or checks by one or more persons who are 'enemies' 
or 'allies of enemies' or acting for or on behalf of such persons; provided, 
however, that when such drafts or checks are collected for or on behalf 
of any person who is an 'enemy' or 'ally of enemy' or acting on behalf of 
such person, the proceeds of collecting shall at once be reported by the 
person making such collection to, and be held subject to the disposition 
of, the Alien Property Custodian." 

M See page 124 et seq. of text. 

"Section 5-b of the Trading with the Enemy Act empowered the Presi- 
dent "to investigate, regulate, or prohibit, under such rules and regulations 
as he may prescribe, by means of licenses or otherwise, any transactions in 
foreign exchange, export or earmarkings of gold or silver coin or bullion 
or currency, transfers of credit in any form (other than credits relating 
solely to transactions to be executed wholly within the United States), 
and transfers of evidences of indebtedness or of the ownership of property 
between the United States and any foreign country, whether enemy, ally 
of enemy, or otherwise, or between residents of one or more foreign 
countries, by any person within the United States ; and he may require any 
such person engaged in any such transaction to furnish, under oath, com- 
plete information relative thereto, including the production of any books 
of account, contracts, letters or other papers, in connection therewith in 
the custody or control of such person, either before or after such transaction 
is completed." 

This power was delegated to the Secretary of the Treasury by an 
Executive Order of the President dated October 12, 1917. By order dated 
November 23, 1917, the Secretary of the Treasury designated the Federal 
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the receipt of a certificate permitting engagement in foreign ex- 
change transactions, foreign transfers of securities, etc., all dealers 
must agree to turn back to their foreign correspondents any paper 
received from abroad whereon an "enemy" party appeared in any 
capacity. By this method the duty of stopping "enemy" endorsed 
drafts was placed upon the dealer first receiving such drafts in 
the United States, who, in the natural course, would be most 
familiar with the status of the endorsing parties, or have the most 
direct means of ascertaining such status through his correspondent 
abroad. A check is thus placed at the neck of the bottle and by 
virtue of the War Trade Board's general license, mentioned above, 
other parties handling foreign drafts by way of acceptance, dis- 
count, etc., may act freely without thought of "enemy" endorse- 
ments. 

To obviate undue disturbance in the acceptance market, pending 
adjustment to the new restrictions, general licenses were also 
issued permitting the payment of drafts drawn by "enemies" and 
accepted prior to a certain date, and the payment of all accept- 
ances of drafts drawn by "enemies" if the acceptance was made 
prior to the enactment of the law or the appearance of the drawer 
upon the list. 38 

Reserve Board his agency to administer the above provisions. By a later 
Executive Order of the President, dated January 26, 1918, the designation 
of the Federal Reserve Board as the agency of the Secretary of the 
Treasury in this connection was confirmed and certain regulations were 
promulgated in control of the situation. Any of the transactions above 
enumerated were prohibited unless carried out under license of the Federal 
Reserve Board, or through a "dealer" who had received an authorizing cer- 
tificate from that Board Prior to the issuance of the certificate the. 
Federal Reserve Board required the submission of certain guaranties 
against enemy trade and the acceptance of certain conditions of inspection, 
reports, etc. Practically all the large firms in the United States engaged 
in a business involving transfers of credit and securities to and from 
foreign countries, became certified "dealers". 

"The texts of such general licenses follow: Dec. 17, 1917, "Resolved 
that the War Trade Board hereby authorizes the payment of drafts 
accepted on or before December 17, 1917, and drawn on funds to the 
credit of a person who is an 'enemy' .or 'ally of enemy* or is acting for 
or on behalf of an 'enemy* or 'ally of enemy*, or of drafts upon which 
such a person appears as drawer or endorser, when such drafts are pre- 
sented for payment in the United States; provided, however, that when 
such drafts are collected for or on behalf of any person who is an 'enemy' 
or 'ally of enemy', the proceeds of collection shall be at once reported 
by the person making such collection to, and be held subject to the dis- 
position of, the Alien Property Custodian." And on December 21, 1917, 
"Resolved that no licenses will be required to authorize the payment of 
an acceptance, the drawer of which was not on the Enemy Trading List 
at the time of the acceptance of such draft, even though the name of the 
drawer is subsequently placed on said List; provided, however, that when 
such drafts or checks are collected for or on behalf of any person who 
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The fact that domestic firms, refusing in compliance with our 
law to perform contracts with "enemy" persons in neutral coun- 
tries are probably liable to suit for such nonperformance in the 
neutral countries, gave trouble, especially in the case of houses 
maintaining branch establishments variously located throughout 
Latin America. 89 In such a case, if suit for non-performance 
should be brought in the neutral country, there is property present 
which can be attached and executed upon, and as a result if suit 
were threatened which might result in large damages, there was 
no alternative to the issuance of a license to perform. 40 The result 

is an 'enemy' or 'ally of enemy' or acting on behalf of such person, the 
proceeds of collection shall at once be reported by the person making such 
collection to, and be held subject to the disposition of, the Alien Property 
Custodian." 

A number of other general licenses of minor importance dealing with 
financial matters have been enacted by the Board. 

''The common law is clearly this way. See Taylor v. Taintor (1872) 
83 U. S. 366; Barker v. Hodgson (1814) 3 M. & S. 267, where actual physical 
impossibilities produced by foreign law, was held no defense; compare 
Jacobs v. Credit Lyonnais (1884) 12 Q. B. D. 589, where impossibility 
produced by local law was held to constitute a good defense. A recent 
press report stated that a Peruvian court had upheld the liability of an 
American branch bank on an obligation in Peru, the performance of which 
was illegal under United States laws. 

"In the case of branches of United States banks - doing business in 
neutral countries, a general license was issued permitting such branches 
to handle for neutral customers, drafts and cheques on which an enemy 
appeared, where failure so to do involved a breach of local law. The 
text of the general license follows: 

"Resolved that branches of United States corporations and other 
American houses established and engaged in business in neutral 
countries or in countries associated with the United States in the 
war shall be, and they are hereby, until further order, licensed; 

(1) To receive in payment of indebtedness and to collect drafts 
or cheques drawn or endorsed by "enemies" or "allies of enemies" 
where refusal to accept the same may result in failure to collect 
the debt; 

(2) To pay drafts or cheques drawn in favor of, or endorsed 
by, "enemies" or "allies of enemies" where refusal to pay the same 
will result in a violation of law or commercial obligation; 

(3) To receive for collection drafts or cheques drawn by or 
accepted or endorsed by "enemies" or "allies of enemies"; and 

(4) To become a party to Clearing House transactions in the 
ordinary course of business where any enemy or ally of enemy may 
be a member of such Clearing House provided, however, that a 
written report of every such transaction of trade with the enemy 
or enemy allies shall be mailed to the War Trade Board, Washington, 
D. C, on the Sth day of each month, covering the transactions of 
the preceding calendar month under (1), (2) and (3) above. Such 
report shall state the dates of the respective transactions, the re- 
spective names of the drawers, drawees and endorsers, and the 
respective amounts of such drafts and cheques. Any United States 
corporation or other American house joining a Clearing House under 
£4) above shall immediately mail to the War Trade Board, Wash- 
ington, D. C, a statement of the facts in the case." 
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of such a suit in a country such as Brazil which has declared war 
upon Germany, would he interesting. Even though by the local 
law commercial relations with certain persons within the foreign 
country have been rendered illegal, owing to the state of war, the 
class of such persons would not necessarily be coextensive with 
our list for such country. 41 Assuming, for our purposes, disparity 
in a particular case, it is clear that a recovery could probably be 
had unless it should be held against public policy to penalize obed- 
ience to the laws enacted by another country in furtherance of war 
against a common foe. The adoption of such a policy voluntarily, 
however, could hardly be expected, especially against residents and 
perhaps nationals of the country of the forum. Probably the only 
remedy, if any, in such a case, would lie in diplomatic intercession 
by the United States based on the existence of a common enemy, 
requesting remedial legislation in the foreign country.* 2 

The insurance companies raised one of the most interesting 
problems of policy in the matter of receiving premiums from 
"enemy" persons in neutral countries. Although the immediate 
action — the receipt of the premium — involves only a movement 
of funds in the right direction, it was argued that by refusing to 
permit the payment of the premium the value of the policy as a 
borrowing asset is impaired, at least to some extent. Were en- 
forcible forfeiture clauses still the rule, this argument would have 
more weight. At present, however, the usual standard policy will, 
in the event of non-payment of premium, permit the surrender of 
the policy in return for a practical refund of premiums paid (sur- 
render value), or in the alternative a payment of back premiums 
and continuance of the policy. With this choice offered to the 
"enemy" policy holder, after an enforced failure to pay premiums 

"The situation with Brazil offers an excellent example. By a law, No. 
3393, passed on the 16th of November, 1917, the Executive is empowered 
to decree inter alia the liquidation of the property of enemy subjects, the 
nullification of contracts with enemy subjects during the war, and the 
prohibitions of trade relations by persons in Brazil with enemy nationals 
residing abroad. An Executive Decree making effective the last clause 
was issued immediately. Enemy character by the law is confined to enemy 
subjects, and, further, they must reside without Brazil. 

"The occurrence of such a situation between England and the United 
States is not possible owing to the coextensive definition of the word 
"enemy" in its application to intra-jurisdictional persons. The only point 
of difference in this regard lay in the case of corporations with "enemy'' 
shareholders, discussed heretofore (see supra page 118 el seq. of text). 
This was obviated through the assumption by the Alien Property Cus- 
todian of the shares of such "enemy" holders. Although the situation was 
possible between France and the United States, owing to the inclusion of 
all "enemy" subjects in the French prohibitions, it has never arisen. 
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his situation is obviously happy. If he is hale and hearty he will 
take his surrender value and insure himself elsewhere, thus saving 
the unpaid premiums. If he is a bad risk, however, he will pay 
the back premiums and continue his policy. Evidently, any con- 
siderable number of such cases would rather badly upset the bal- 
ance of risks upon which the calculations of the insurer are based. 
The problem, as in each of the previous cases, is directly a balance 
of inconveniences, and here that to the companies is heavier. 

Although the liquidation and control of "enemy" companies 
doing business in the United States lay chiefly within the jurisdic- 
tion of the Alien Property Custodian through his control of enemy 
property, the administration of Section 4-a of the Act, providing 
that "enemies" doing business within the United States through 
agencies, branch offices, or otherwise, might, within thirty days 
after the passage of the Act, apply for license to continue such 
business, lay in the War Trade Board. 43 This provision affected 
principally branches in the United States of firms with home offices 
in Germany whether partnerships or corporations, and partner- 
ships doing business in this country where one or more of the 
partners were "enemies". As stated before, corporations incor- 
porated in the United States with "enemy" shareholders, even 
though all the shares were "enemy" owned, were not "enemies" or 
"doing business on behalf of enemies", and thus were not included 
within the purview of this section. 44 

Immediately upon the passage of the Act applications were 
received from a number of such firms as described above. A policy 
of liquidation was immediately adopted and licenses were issued 
to the agents or partners, as the case might be, in this country to 
liquidate the business under the supervision of the Alien Property 
Custodian, and to turn over to the Alien Property Custodian the 
resultant assets due to "enemies" upon such liquidation. Strict 
accountings were required at regular intervals and the liquidation 
was carried on in every case under the immediate supervision of 
a representative of the Alien Property Custodian on the spot. 
Many partnerships in which one or more "enemy" partners were 
present, took time by the forelock and dissolved prior to the pas- 
sage of the Act, reorganizing immediately without the "enemy" 
partners. These cases were scrutinized closely as to the perma- 

"See Trading with the Enemy Act, Sections 4-a, and 5-a, and Executive 
Order of the President dated October 12, 1917. 

"See supra p. 119 of text. 
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nence and good faith of the dissolution. In many cases this was 
satisfactorily established. Where it was discovered that the dis- 
solution was for "war purposes" only and there was in fact a 
moral partnership still in force, with the intent to resume the 
former legal partnership after a "decent"' interval following the 
war, the position was taken that the partners in the United States 
were in fact, if not in law, acting on behalf of the "enemy" part- 
ners and in so doing were violating the Trading with the Enemy 
Act. 45 An appreciation of this position usually led to the speedy 
application for, and acceptance of, a license to liquidate on the 
part of the remaining members of the firm. There were a num- 
ber of incorporations on the part of such "enemy" partnerships 
just prior to the passage of the Act. This step profited them 
little as they were thoroughly and satisfactorily dealt with by the 
Alien Property Custodian. 

The effect of the enemy trading restrictions during the war 
and up to the present time may be summarized shortly. They 
have caused a practical cessation of the foreign trade of Germany 
and of the trade of German commercial outposts in neutral coun- 
tries. Of the more important firms in the neutral countries, many 
have been possessed of sufficient capital to sit back, maintain as 
much local business as possible, and weather the storm. They have 
undoubtedly been damaged, but not destroyed. Some, hard pressed 
or fearing the future, have preferred to sell out to neutral, allied 
or United States buyers. In all such cases when, because of the 
presence of a United States interest in the purchase a license from 
the War Trade Board was necessary, such a license was granted 
if the "enemy" firm were of any importance. 

It is futile to attempt to measure the determinant factors which 
have produced the victorious ending of the war. They are too 
many and complex. We can, at the least, place the commercial 
restrictions among their number and say truly that in no other 
war have commercial restrictions played so important and potent 
a part. 

C. H. Hand, Jr., 

New York City. 

"See discussion of the meaning of the words "on behalf of" and "for 
the benefit of" as used in the Act, supra p. 120 of text. 



